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DURES OF FEDERAL DEPARTMENTS AND AGEN=~
CIES .

Mr. KENNEDY. Mr. President, too of-
ten outmoded and inflexible procedures
have become obstacles to effective, effi-
cient agency action. The current atten-
tion being given the subject of regylatory
reform reflects the public dissalisfaction
‘Witli ot only what many agencies are
doing, but how they are doing it. It is
thus timely for Congress to turn its at-
tention to legislation to improve the ad-
ministrative procedures of Federal de-
‘partments and agencies on & eovern-
TRERTWItE Hasls, and 1 am thus introduc-
ing, for myself and the Senator from
Maryland  (Mr. MaTHIAs), five bills to
amend the Administrative Procedure
Act.

The Administrative Procedure Act,
which establishes the general principles
and requirements which govern proce-
dures in nearly all Federal agencies, was
enacted in 1946, Since that time it has
stood substantially unchanged, except
for the enactment and subsequent
amendment of the Freedom of Informa-
tion Act. During the 1960’s, the Senate
Subcommittee on Administrative Prac-
tice and Procedure gave lengthy and de-
tailed consideration to proposals for a
general revision of the act, but no legis-
lation was enacted. This was due in large
part to the differences which emerged
between the agencies and the organized
bar over the content of specific amend-
ments.

In August 1970 the house of delegates
of the American Bar Association adopted
12 resolutions calling in general
terms for amendments to the Adminis-
trative Procedure Act. These resolutions
were referred to the administrative law
section of the ABA for the drafting of
implementing legislation. .

- Meanwhile the Administrative Con-
ference of the United States, an advisory
body established by statute to study prob-
lems of administrative procedure in
Federal agencies, initiated its own study
of the ABA proposals, while, at the same
time, working closely with the admin-
istrative law section. At its plenary ses-
sion in June 1973, the conference adopted
a comprethensive statemet addressed to
the American Bar Association proposals.
This statement was subsequently ampli-
fled in some particulars. Stated briefly,
the conference is in entire or substantial
agreement with five of the ABA proposals,
is noncommittal on one, and disagrees to
a greater or lesser extent with five others.
Regarding one of the twelve ABA resolu-
tions relating to pretrial conferences, the
conference and the administrative law
section agree that legislation is not
called for. B e

Over the past few months, Administra- :
tive Conference Chairman Robert
Anthony and his staff and ABA repre-
sentative William Ross and his asso-
clates have been meeting together with
the staff of the Administrative Practices
and Procedures Subcommittee in an at-
tempt to narrow areas of difference and

+ to perfect legislative language to imple-
. ment the various proposals to amend the

Administrative Procedure Act. This has

been largely accomplished, and the repre-

posed agency Tules.

Senate

senatives of the conference and the ABA
agree that now is the appropriate time to
begin legislative action on these pro-
posals. To. begin this legislative process
and to facilitate consideration of those
proposals by Congress, the agencies, and
all other interested parties, I am intro-
ducing today a package of bills to amend
the Administrative Procedure Act.

S. 796 is supported by both the ABA
and the Administrative Conference. It
would implement those four of the ABA
proposals on which there is entire agree-
ment between the Bar Association and
the conference.

Section 1 of the bill would implement
the ABA’s resolution which called for
“providing improved definitions for rule
and order which clearly distinguish the
nature of rulemaking from the nature of
adjudication.” This is a matter of consid-
ergble theoretical importance for, as the
I%Attomey General’s manual on the
A nistrative Procedure Act points
out—

The entire Act 1s based upon a dichotomy
between rulemeaking and adjudication. -

The APA’s present definition of “rule”
5 U.8.C. 551 (4), covers agency statements
“of general or particular applicability
and future effect” and specifically classi~
fies the approval or setting of future
rates as rulemaking. The purpose of the
proposed redefinition is to make the dis-.
tinction between rulemaking and ad-
Jjudication turn on whether the agency's
action, is of general or of particular ap-
plicability, rather than whether it is of
future or of retrospective effect. The gen~
eral versus particular distinction seems
more in accord with ordinary under-
standing and usage.

The 'Administrative Conference, as I
have stated, has endorsed the proposed
redefinition. However, it has done so on
the understanding that those formal
proceedings, particularly ratemaking—
which have heretofore been subject to
more flexible procedural requirements
then ordinary formal adjudication in
sections 554, 556, and 557 of the APA—
should continue to receive special treat-
ment because of the strong policy com~
ponent in these determinations. Conse-
quently, a new definition, “ratemaking
and cognate proceedings” is contained
in the bill. It is intended to cover those
proceedings affected by the change in
the definition of “rule” and is used else-
where in the bill to permit the agencles
to retain their present procedural flexi-
bility with respect to such proceedings.

tion 2 of the bill is intended to nar-

ro% éﬁﬁ present exem%xé ons from rﬂje re-
uirement 5 U.5.C. bb3, ot notice and
Ttunity for public comment on Dro-

tlon would

-caJled proprietary

exemption for matters rel gmﬁg mﬂts

) Frgpg Y, 10 nefits, or
contracts,” and it would e

present exemption for emaking in-
[

VOIVIig & mitittary or forelgn affalrs furic-
iion, on_w apply

- only to matters required to be kept secret
in the interest of natlonal d'éeg& or
ORI S0 Do able o CSpETSS With T

nnHu able With 1o~
ice an oI y 1or comment on
basis of & §] “finding that stch plib-

li¢ procedures are “impracticable, unnec-
e5§ary, or contrary to the public Ifter-

est.”
} %n addit}.::, fhe. bill would make it
clear that such a finding may be made
by rule with respect to 8 category of fu-
ture rulemaking proceedings. I have in-
troduced legislationv in previous Con-
gresses which embodied this provision,
and I am pleased that many agencies
have by regulation already adopted the
approach of applying notice and com-
ment provisions to loan, grants, public
property, and other matters covered by
this section. This section would make all
agency activitles uniform on this point.

Section 3 of the bill would authorize
agencles conducting formal proceed-

ings—rulemaking or adjudication—un~ ’

der sections 556 and 557 of the APA to
establish appeal boards, make up of
agency employees, to review decisions of
administrative law judges. It would fur-
ther authorize the agency to delegate
final decisional authority to such boards
or to the administrative law judges, sub-
Jject to discretionary, so-called certiorari-
type, review by the agency.

One of the common criticisms of reg-
ulatory agencies today is that they are
so caught up in the problems of process-
ing and resolving individual cases that
they do not have adequate time or energy
left for considering the broader questions -
of regulatory policy. In order to free the
agency members of the burden of decid~
ing routine cases, both the ABA and the
Conference have recommended that the
agencies have authority to delegate final
decisions to appeal boards or to the pre-
siding administrative law judge, subject
to the agency’s right to review cases
which appear to the agency to present
important issues. Many agencies, among
them the ICC, the FCC, and the CAB,
have such authority already, either by
statute or by reorganization plan. This
bill would make a general grant of au-
thority in connection with proceedings
governed by sections 556 and 557,

The last section of the bill relates to
agency subpena power, The Administra-
tive Procedure Act does not presently
contain a grant of subpena power. It does
provide that where agency subpensa au-
thority exists, subpenas must be made
available to private parties in adversary
proceedings to the same extent that they
are available to agency counsel.

Most agencies which conduct formal
proceedings under sections 556 and 557
of the APA do have subpena power. Such
power is granted in the agency’s organic
legislation or in the particular substan-
tive statute under which the proceeding
is conducted. A few agencies which con-
duct such proceedings either have sub-
peng power which is In some way limited
or inadequate to the needs of the
parties, or have no subpena power at all,
These agencies Include the Food and
Drug Administration, the Postal Service,
and the Department of the Interior. The
basic purpose of section 4 of the bill is to

i1l existing gaps by providing within the
APA a grant of subpena power for all
agency proceedings, both rulemaking
and adjudication, which are required to

be conducted on the record with oppor- )

tunity for a hearing. Both the ABA and
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the Administrative Conference have
concluded that wherever an agency
determination is of a nature and impor-
tance to justify requiring such formal
procedures, all parties should have ac-
cess to compulsory process for the ob-

taining of evidence.
S. 797 and S. 798mre alternative bills
dealing Wi e problem of separation

of functions. Section 554(d) of the Ad-
ministrative Procedure Act now provides
that an employee engaged in the per-
formance of investigative or prosecutive
functions for an agency may not par-
ticipate in the decislonmaking process,
except as withess or counsel, in the same
or a factually related case. He cannot, in
other words, participate first as an in-
vestigator or advocate and then turn
around and act as decisionmaker or con-
fidential adviser to the decisionmaker in
the same case. This separation-of-func-
tions requirement, however, is applicable
only to certain classes of formal adjudi-
cations and it is not applicable at all to
formal rulemaking.

The ABA proposals apply this provision
across the board in all on-the-record
proceedings governed hy sections 556 and
557. The Administrative Conference has
endorsed this approach with a single
reservation: In those proceedings not
now subject to section 554(q), the bar on
participating or advising in the deci-
sion will not extend to agency officials
who have not personally been involved in
the case but who have general super-
visory responsibility over employees who
have participated in the case. In other
words, the general counsel of an agency
would not be disqualified from advising
the agency members with respect to a
formal rulemaking proceeding simply be-
cause attorneys in the general counsel’'s
office participated in the hearing. S. 797
represents the ABA position on this ques-
tion; S. 798 the Administrative Confer-
ence position.

ontains five amendments pro-
po! y the American Bar Association.
The Administrative Conference either
opposes or remains uncommitted on
these. Section 1 would insure that, with
limited exceptions, the initial decision in
an agency proceeding will be made by the
impartial, presiding officer and not by
the chief of the agency staff, whose sub-
ordinates act as advocates In agency
proceedings.

Section 2 is a proposal directed toward
improving the efficiency of administra-
tive hearings. by establishing, as part of
the Administrative Conference, a com-
mittee on uniform rules to draft rules of
procedure for formal adjudications. This
reflects the strongly held views of the
ABA that uniform rules would not only
save the time of practioners, but would
‘also help ordinary citizens who partici-
pate in agency proceedings by ration-
alizing an unnecessarily confusing aspect
of agency practice.

Section 3 would prohibit ex parte com-
munications between agency members
and interested persons outside the agency
regarding any fact as issue in any formal
proceeding. The vices of ex parie com-
munications In on-the-record proceed-
ings are well known, and this section

would fill a gap in the law and prohibit
absolutely such contacts.

The fourth section provides {fer
abridged hearing procedures where all
parties consent, in order to save time and
resources of the parties and agencies.

The final section is a provision corn-
cerning prejudicial agency publicity.
This amendment is directed at the prac-
tice cmployed by some agencies of issuipg
incomplete information in a matter
under review before a full determination
of the facts has been made. To the extent
that this practice can cause irreparable
harm to businesses that were later ab-
solved of wrongdoing, the ABA proposal
attempts to stop trials in the press which

might tarnish the integrity of agency
deliberations. B e

The final bill in this packageAs™s. 80 2
bill to amend chapter 7, title™5; d

States Code, with respect to the proce-
dure for judicial review of certain admin-
‘This b volves
egislative proposals which relate closely
to the APA and which both the Bar As-
sociation and the Administrative Con-
ference have carefully considered and
have supported in the past. Briefly, it
would implement three longstanding re-
commendations of the Administrative
Conference by: first, abolishing the de-
fense of sovereign immunity with respect
to actions in Federal courts seeking relief
other than money damages and stating
a claim against an agency or officer act-
ing in an official capacity—conference
recommendation 69-1; second, permit-
ting a plaintiff in judicial review pro-
ceedings to name as defendant the United
States, the agency, the appropriate offi-
cer, or any combination of them and Ji-
beralizing the venue requirements for
such actions—conference recommenda-
tion 70-1; and third, elinlinating the re-
quirement that there be at least $10,000
in controvensy for Federal question juris-
diction under 28 U.8.C. 1331—conference
recommendation 68-7.

This legislation was the subject of a
comprehensive hearing before the Sub-
committee on Administrative Practice
and Procedure in June 1970. At that time
representatives from the Adminlstrative
Conference and the administrative law
section of the ABA testified in favor of
the bill. The Department of Justice ex-
pressed opposition to abolishing sover-
eign immunity, but indicated that it had
no objection to the second and third parts
of the bill. The bill was favorably re-
ported by the subcommittee but was not
acted on by the Judiciary Committee. I

. hope we can get action by the Senate on

this bill this session.

Mr. President, the subject of these bills
has been discussed for over a decade.:
Two primary sources of information on
the various proposals contained in these
bills are the fall 1972 “Administrative
ILaw Review,” published by the adminis-
trative law section of the ABA, which is
devoted entirely to this topie, and the
1973-74 ‘report of the Administrative
Conference of the United States, largely
devoted to these amendments. The intro-
dyction to the “Administrative Law Re-
view” issue on this subject contains an
excellent overview, which I commend %o
my colleagues; the introduction, written

by Mr. Cornelius Kennedy, has been re-
printed in the REcorp and can be found
on page 54329 of the March 132, 1@
daily edition.

These bills I am introducing will go a
long way toward improving the manner
in which agencles of the Federal Gov-
ernment administer their responsibilities.
I hope they will be acted on In the 94th
Congress. :

Mr. MATHIAS, Mr, President, I am
pleased to join today as-a cosponsor of
legislation embodying a number of re-
forms and improvements in Federal ad-
ministrative procedure.

These bills are the result of efforts by
the American Bar Association, the ad-
ministrative law section, the Adminis-
trative Conference of the United States,
and those of us in the Senate who have
had a sustained interest in administra-
tive law over the years. I have, in the
past, sponsored some parts of this pack-
age and I am pleased to sponsor all of
these bills today.

I do so not with the assurance that
I will eventually support all of these
meagsures, but in the anticipation that
hearings which will be held in the Sub-
committee on Administrative Practice
and Procedures will provide an opportu-
nity to review a number of aspects of
administrative law and a chance to eon-
sider all manner of improvements there-

to.

ours is a.massive government which
intrudes into almost all aspects of the
lives of its citizens. There seems to be
no end to the number of agencies and
bureaus, regulatory and otherwise. These
are & great source of aid and protection
to most citlzens, but this vast Federal
Establishment can also be a web of con-
fusion for many Americans. It is a thicket
of uncertainty for others who are unsure
of their rights and of the procedures
they must follow. While the procedure
followed by the Government is a con-
tinuous source of activity for many Fed-
eral employees and the large Washing-
ton legal community, it is often bewilder-
ing to the average person.

I must say also that many members
of the Federal bureaucracy, of the Wash-
ington legal community, and the nearby
legal community of Baltimore, have been
in the forefront of proposals to reform
and simplify the Federal process. I wel-
some them and commend their efforts
in this regard.

I hope that the legislation which we
introduce today will result in improve-
ment of the administrative praetices of
the Government. I believe that these
problems have been too long neglected.
I believe that we have failed to keep the
rule of law at pace with the growth of
the Federal bureaucracy. The result has
contributed to the skepticism and cyni-
cism about government. I will repeat
again what I sald over a year ago in
connection with a then pending investi-
gation into the procedures of the Cost
of Living Council—no process will long
retain or deserve popular support if its
decisions are not arrived at by a process
which appears open, fair, consistent,
thorough, rational, enforceable, and
necessary.
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unwarranted pre,judlclal public-
ity, ‘secotid, agenmes are requlred to no-
S Hty adverseiy affected persons of pro-
“pofed adverse’ pubhcity 72 hours in ad-
“vaneé—thless theré is an erhergency or
“the circumstances otherw1se make such
notice impractical ‘third, agencies are
reqhired to give equal publicity to subse-
‘quent statements which modify the orig-
‘inal érificism; and fourth, agerieved par-
‘ties ‘are given a broad right to seek ju-
dlcial relief. Of course, the section is not
intended to reduce the public’s right to
obtain, informatlon from the Govern-
‘ment and language to guard against such
~an’ interpretation is included. The Ad-
‘ministrative  Conferenge opposes the
“enattment ol this section on the grounds
‘that existing remedies are adequate to
.protect. proceedmgs from prejudiclal
‘biag and prejudgment, and that agency

_J‘iﬂes cpnta,ining standards for adverse

:publicity are a preferable method for
‘protecth g private parties. The ABA has
characterized the Conference’s standards
as only providing minimum safeguards
“agalns ‘adverse publicity and as being
merely hortatory in nature.

Two ABA proposals which are endorsed
by the Administrative Conference but

" objected to by other groups are contained

“in H.R. 10198, Section 1 authorizes agen-
.cles, to ‘ereate appeal boards to review
decisions. of presiding officers—usually
- administrative law_judges—and to limit
review of decisions by both the adminis-
rirative law, judges and ‘the appeals
boards, These two reforms, are urged
‘since they lessen the burden on agency

heads .to review, routine adjudicatory

matters To protect the integrity of ap-
_peal board process, laniguage has been
added establishing the qualifications of
_persons sitting on suéh boards, insulat-
‘Ing them from agency empioyees per-
forming investigatory and prosecutory
functiqns, and protecting them from re-
moval,

Section 2 of HR. 10198 prov1des all
agericles with minimum and uniform
‘subpena powers from all formal pro-
- eeedings and makes subpenas available
- to all parties. To facﬂltate agency action,
. the section requires agencxes to allow
. administrative law judges to issue sub-
penas and allows agencles to seek en-
- forcement of thelr own suhpenas at the
district court level, Agencies which pres-
ently have even broader subpena powers
. are unaffected by this proposal

Pinally, H.R. 10199 implements a series
of recommendations of both the ABA
. and the Administrative Conference deal-
Ing with judicial review of administrative
actlon, Section 1 amends 5 US}C 702 to
. abolish the defense of sovereign immu-
" nity in equitable actions against the
- United States. It also amends 5 U.S.C,
703 to remove uncertainty as to who may

bignamed as a defendant when the United

i .sued, Section 2 glves Federal
{s general jurisdiction over Federal
q‘ [ stions _without regard to the amount

F Presently 28 U.S.C. 1381
reguires %ﬁat $10,000 be the amount of

lamages a Nleged. Section 3 amends 28
I.S.C.. 1381¢e) dealing with venue to

tion in which the Federal Govern-

i iy

%;‘mit the jolnder of third parties In

ment is the defendant None of these
changes affect explicit Hmits on judieial
review of agency action elsewhere in the
statutes. Al of these recommendations
have been long advocated and their re-
moval ends a source of occasional in-
Justice to American citizens.

In closing I express the hope that this
Congress can act on these matters. Over
%0 years of work precede our deilibera-

ions.

"The SPEAKER pro tempore. Under a

_previous order of the House, the gentle-

man from Michigan (Mr. Forp) is rec-
ognized for 5 minutes.

[Mr. FORD of Michigan addressed the
House. His remarks will appear hereafter
in the Extensions of Remarks.]

- -

LEGISLATION TO IMPROVE VET-
ERANS COST-OF-INSTRUCTION
PROGRAM
The SPEAKER pro tempore. Under a

previous order of the House, the gentle~

man from Wisconsin (Mr. CorNELL) is
recognized for 5 minutes.

Mr. CORNELL. Mr. Speaker, I am in-
troducing today legislation that will ex-
tend and improve the veterans cost-of-
instruction—VCI—program which was
originally established by Congress in
1972.

This legislation was designed to pro--

vide incentives for colleges and univer-
sities to inaugurate programs and acti-
vities that would serve the special needs
of today’s veteran. In particular, under
VCI provisions these educational in-
stitutions provide local outreach pro-
grams both to recruit veterans and to
inform them of the benefits they have
accrued through military service; they
serve to assist veterans in readjusting to
academic life; and they offer counseling
for the educationally disadvantaged.

There i no question of the success and
beneficial impact of the VCI program
during the 3 years of its operation.
Hundreds of educational institutions
have participated to the great benefit of
thousands of our Vietham-era veterans.
Mr. Speaker, when we are asked what
this Government 1s doing to help the
younger veterans, I can cite no better
example of our eiforts than the VCI pro-
gram.

I would like to outline briefly the main
provisions of the measure I am introduc-
ing today.

First, the bill would extend the au-
thorization of the program for 3 years,
throtgh fiscal year 1978.

Second, the bill specifically encour-
ages the use of the VA workstudy pro-
gram 4s a ndeans of providing outreach,

recrultment, and counseling services to

educatmnally disadvantaged veterans.

Third, the bill would require each in-
stitution receiving VCIY grants to submit
an annual report on its program and ac-
tivities to the Commissioner of Educa-
tion. The Commissioner, in turn, would
send a summary of these reports with his
observations and recommendations to
the Congress not later than 60 days
after the end of each fiscal year.

“Fourth, the bill attempts to address

i
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the serlous and growing problems of con-
fusion and redtape by requiring the
Commissioner of Education to coordi-
nate the activities of the VCI program
with those of the Veterans’ Administra-
tion,

Fifth, the bill requlres that the VCT
program be administered by an identi-
fiable administrative unit in the Office
of the Commissioner in order to insure
proper administrative assistance and
program support for institutions receiv-
ing VCI awards.

Mr. Speaker, in this period of high un-
employment with over 20 percent of our
young veterans jobless, there is cer-
tainly need for the extension and expan-
sion of this program as provided in the
Veterans Cost-of-Instruction Extension
Act. I am privileged to introduce into the
House today this measure which Senator
AraN CransTON, of California, proposed
in the Senate on November 11.

RESPA NEEDS TO BE CHANGED

The SPEAKER pro tempore. Under a
previous order of the House, the gentle-
man from New York (Mr. LAFALCE) is
recognized for 15 minutes.

Mr. LAFALCE. Mr. Speaker, I received
numerous communications from people
in western New York concerning the ef-
fects of the Real Estate Settlement Pro-
cedures Act—RESPA. 'I think many of
their comments are highly relevant and
I would like at this time to share them
with my colleagues.

Edward Murty of Buffalo:

A great deal of additional work has- been
created which could potentially drive up the
cost of closing without any concurrent bene-
fit to the (consumer).

- Herbert Solomon of Williamsville:

This act has . .. werked hardships on
people buying and selling real estate. We
do not understand what purpose this act is
trying to accomplish.

Lauren D. Rachlin of Buffalo:

The main way that the consumer is hurt
by the RESPA requirements is the extensive
time lag in securing mortgage commitments.

Frank N. Cuomo of Buffalo:

If we really want to protect the “con-
sumrs,” I suggest we give them an opportun-
ity to sue for treble damages 1f he has been

‘misled or misinformed, but let’s scrap

RESPA.

James Edgar Hunt of Niagara Falls:
The education of the buyer should take

place prior to the slgning of the purchase
contract.

Robert Lipp of Buffalo:

Although the motivation for (RESPA) was
admirable, the legislation has created sub-
stantial additional work for the attorney,
the real estate broker, the lending institu-
tion and the consumer.

James M. Buckley of Buffalo:

I agree with the intent of the legislation
to help educate buyers, but it seems to me
that there must be a simpler method of doing
this,

David K. Diebold of Buffalo:

At best the RESPA forms are unclear to
consumers, that their use complicates rather
than simplifies the average real estate trans-
action, and that the Act does not serve any -
useful purpose in its present form.
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its supporters. They have said that the
bill will allow Federal employees to
demonstrate their gratitude to members
who have béen responsive to their needs
in the past. Clearly, some persons see
this bill as an effort to obtain additional
tampaign support in return for past
actions on hehalf of Federal employees.

Federal civil servants ought to be
properly reimbursed for the valuable
work that they do for the public. Wage
increases-and fringe benefits ought to be
decided on the basis of what is fair and
what the Government can. afford. They
should not be decided just on the basis
of how much political muscle civil serv-
ants can bring to bear at election time.

Finally, because of the importance of
this issue, I asked my constituents for
their opinion in a questionnaire, Their
vote was nearly 2 to 1 against weakening
the Hatch Act. I think that my constit-
uents accurately perceive the need for
continued protection to the public and
the Federal civil service afforded by
much of the Hatch Act.

For these reasons, I Would not sup-
port this bill.

THE ADOPTION OF THE ADMINIS-
TRATIVE PROCEDURE ACT OF 1946

The SPEAKER pro tempore. Under a
previous order of the House, the gentle-
man from Alabama (Mr. FLOWERS) Is
recognized for 10 minutes.,

Mr. FLOWERS. Mr. Speaker, on Octo-
ber 9, 1975, I introduced a series of six
bilis, H.R. 10194 to 10199, to improve ad-
ministrative procedures, The foundation
for administrative justice in this coun-
try iIs the Administrative Procedure Act

adopted in 1946. Since that date the act

has not been materially changed other
than by addition of what 15 populatly
known as the Freedom of Information
Act, )

However, the Administrative Proce-
dure Act has deficiencies and as early as
1953, the President’s Conference on Ad-
ministrative Procedure was formed to
recommend Improvements. The confer-
ence’s report in 1955 together with' that
of the Hoover commission and its Task
Force on Legal Services convinced the
American Bar Association that it should
Join in these efforts. In the 22 years since
the commencement of this activity a
number of basic reforms have been.gen-
erally recognized as desirable; however,
differences of approach and lack of joint
congressional action have frustrated en-
actment of legislation. Pinally in 1972 the
American Bar Association adopted reso-
lutions endorsing 12 proposals for
change. All of these proposals have been
reviewed by the Administrative Confer-
ence of the United States and other in-
terested parties and finally we are at &
point where they are firm, positions have
crystalized, and the matter is fit for quick
and long awaited congressional action.
H.R. 10194 to 10199 are designed to im-
plement these and other reforms in ad-
ministrative procedure.

Specifically, HR. 10194 would imple-
ment two ABA recommendations which
have been endorsed by the Administra-
tive Conference of the United States and
against which no significant opposition

has developed. Section 1 of this bill re-
fines the concept of rule to exclude pro-
ceedings which affect one individual or
firm. However, to preserve flexibility in
agency action and to accommodate sug-
gestions of the Administrative Confer-
ence the phrase ratemaking and cog-
nate proceedings is added to the Admin-
istrative Procedure Act.

Section 2 of H.R, 10194 narrows the
exceptions to the rulemaking require-
ments of 5 U.8.C. 553(a). It limits the
military and foreign affairs exceptions

(in section 553(a) (1) to those matters

which should be kept secret in the inter-
est of national defense or foreign policy.
By requiring that such determinations
be made by Executive order and that
such orders be properly applied, the pro-
posal strikes a balance between the goal
of executive accountability and legit-
imate concerns over foreign and de-
fense security interests. The other
change made by Section 2 is to delete

_the currént exceptions for rulemaking in

matters relating to “public property,
loans, grants, benefits, or contracts.”
These exceptions have been widely
criticized because of the significance of
Federal Government grant, loan, con-
tract and property management activity.
- H.R. 10195 and H.R. 10196 are alterna-
tive bills dealing with the problem of
separation of functions in agency ad-
judication. The purpose of both bills is
‘to limit agency personnel who engage in
investigating and prosecuting activity
from either participating in or making
the initial decision, from advising that
decisionmaker, or from serving as a su-
pervisor to the decisionmaker. Such a
combination of roles might affect the de-
cisionmaker’s objectivity and would cer-
tainly affect public confidence in the
fairness of the proceeding. HR. 10195,
which is supported by the ABA, totally
prohibits supervisory contracts and
limits communication with decisionmak-
ers to situations where notice to and op-
portunity for participation by other
parties has been afforded. H.R. 10196 is
the Administrative Conference’s version.
It is the same as H.R. 10195 except that it
allows a high level agency employee who
had no connection with a particular rate-
making—or similar—oproceeding to pro-
vide informal advice to the decision-
maker even though such employee may
have general responsibility for investi-
gatory or prosecutory functions.

H.R. 10197 contains a series of ABA
proposals which the Administrative
Conference has not endorsed. Section 1
clarifies the requirement of an initial
decision In adjudication and restricts the
rulemaking, ratemaking, and initial li-
censing situations in which the agency
can dispense with a recommended de-
-cision by the administrative law judge
in three respects: First:

An expedited declsion [must be] impera-
tively and unavoidably required to prevent
public injury or defeat legislative policies.

This is stronger than the current lan-
guage which requires finding that—

Due and timely execution of [agency]
functions imperatively and unavoidably re-
quires [dispensing with an initial decision].

Second. Tentative agency decisions
are never an acceptable alternative to

Gl
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recommended decisions of the adminis-
trative law judge.

Third. Agency employees may not rec-
ommend decisions in lieu of the admin-
istrative law judge.

Also, it should be noted that section 1
reflects changes which are called for by
H.E. 10198, section 1. Although the Ad-
ministrative Conference supports re-
quircments for recommended or initial
decisions in adjudication, the Confer-
ence believes that in initial licensing,
rulemaking, and ratemaking the need
for expeditious action may outweigh the
valu> of such an initial or recommended
decision and that an agency should have
flexibility in determining whether it
needs the decision of the presiding offi-
cer.

Section 2 of H.R. 10197 directs the
Administrative Conference to - develop
uniform rules of procedure for adjudi-
catQ:y proceedings. These rules would be
binding on all agencies. To finance the
preparation of the uniform rules the
sum of $250,000 is appropriated. Despite
the ABA’s request this effort be
launched, the Administrative Conference
has nsked that it not be given this duty.
The Conference prefers to simply rec-
ommend uniform rules to the agencies
in those areas where the need is most
apparent.

Section 3 of H.R. 10197 deals with ex
parte communications between inter-
estec parties and those agency personnel
who are involved in the decisional proc-
ess. The section defines the phrase “ex
parte communications,” prohibits such
comrmunications, requires agency per-
sonncl who receive such prohibited com-
municafions to place them in the public
record, and directs agencies to consider
any violations of these requirements in
deciding the merits of a proceeding. Also
the zection sets forth the point in time
at which these restrictions take effect.
The ABA supports the legislation. Al-
thoutsh the Administrative Conference
approves the purpose of the legislation,
it has not endorsed 1t because it has not
yet decided whether legislation or agency
rules are the most effective way of han-
dling the problem.

Section 4 of "H.R. 10197 authorizes
agencies to provide by rule for adbridged
procedures for use in on-the-record
hearings when all interested parties con-
sent. The Administrative Conference op-
poses this proposal because it believes
that agencies already have this power
and hecause it fears that enactment of
such a provision might be construed to
invalidate certain procedures presently
employed in the absence of unanimous
congsent. The ABA rejects these argu-
ments,

Section 5 of H.R. 10197 provides a
techrique for handling the problems of
adverse agency publicity in connection
with matters being investigated or prose-
cuted. The ABA proposes this reform be-
cause it believes such publicity ean both
cause unwarranted harm to private busi-
nesses and individuals and produce bias
at the agency which undermines a par-
ty’s right to a fair hearing. To guard
against these problems the bill relies
upon four proposed provisions. First,
agengles are directed to- refrain from ini-
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